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aside the terms, the forms in which the promises were clothed, and 
gives something better. The idea is taken up and, as it were, glorified. 
The Jerusalem of earth is but a type. We are come unto Mt. Zion, 
the city of 'the living God, the heavenly Jerusalem.^ The holiness^ is 
that of the city into which there shall no wise enter anything that de- 
fileth or maketh a lie.^ And the final fulfillment of Jehovah's dwelling 
there is in the reigning of God and the Lamb forever and ever.* 



THE LAW OF RELEASE, 

As Understood and Practised in the Apostolic Age. 
By Rabbi B. Felsbnthal, 

Chicago, 111. 



PREFATORY. 



The knowledge of the post-biblical history and literature of the Jews is of very 
great importance,— not only to him who makes the essence and history of Judaism 
his special object of study, but, both to the historian of the apostolic age and to 
the historian of the pre-conditions of Christianity. We shall have a true insight 
into, and understanding of the then existing actual life of the Jews and of the 
mental atmosphere, in which they breathed, only after we have become familiar 
with the Jewish usages, and customs, and statutes, the Jewish cult and rites, and 
other religious institutions of those times. It is an error to suppose that, for this 
purpose, a knowledge of the legal contents of the Pentateuch is sufficient ; that 
the so-called Mosaic Law remained the unaltered regulator of Jewish life. An 
historical development, a gradual growth of the same took place, and the Mosaic 
statutes were but the roots, from which an excessively rich outgrowth of post- 
biblical Jewish law organically developed itself. And if any of the readers should 
once inquiringly visit, e. g., the library of the Hebrew Union College in Cincinnati, 
or some other larger Hebrew library, he would be shown hundreds of volumes 
treating of Jewish law,— institutions, and pandects, and novellae, and opinions 
without number. 

There was a time when Christian scholars studied and cultivated this Jewish 
law. This was during the sixteenth and seventeenth century. But— with regret 
it must be said — this study has fallen into neglect. In our times we have neither 
a Selden, nor a Lightfoot, neither a Buxtorf, nor a Reland. It would certainly be 
a step in the right direction if such a highly developed system of law, as the Jew- 
ish, would be more appreciated, and if a thorough knowledge of the same would 
be striven after. 

In Cambridge, England, Professor Schiller-Szinessy, an erudite Jewish scholar, 
has taught for many years the Tahnud and kindred branches with great success. 
English scholarship in this field has had a wonderful growth during the last 25 
years. Could not, and should not, a Professor's chair for the talmudical studies 
also be created in one of the more pretentious American Universities ? Shall this 
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branch of learning forever remain locked up in a ghetto, so to speak, forever re- 
main inaccessible to Christian students ? 

But enough of these prefatory remarks; we shall proceed now to our historical 
oomments upon the Law of Kelease. 



The Bible (Deut. xv., i, 2) contains the following law : 

At the end of every seven years thou shalt make a release. And 
this is the manner of the release: Every creditor that lendeth aught 
to his 7ieiglibor shall release it; he shall not exact it of his neigh- 
bor, or of his brother ; because it is called tlie Lord's release. 

It is not necessary for our purpose to discuss the question, whether 
the original intent of the legislator was that the payment of debts 
should be suspended only in the seventh year, and the debts stand over 
to be paid in subsequent times, or whether the release of these debts 
should be total and final. So much is historically certain; that in post- 
Maccabean times, from the middle of the second century B. C, and 
perhaps earlier, the law in Deuteronomy was understood and practiced 
in the sense that in every Sabbatical year all debts should be totally 
released, and payment of the same could not be insisted upon if this 
year had intervened. 

Such a law, dictated by the most humane considerations, was well 
enough in a primitive society, where money is only borrowed by really 
poor people, and for the purpose of procuring the absolute necessities 
of daily life. But as soon as a nation rises so far as to pursue com- 
merce and industry to some extent, the possession of money will bring 
to its owner some usufruct, and wealthy men will not be so ready to 
lend their money to the poor if they are in danger of losing not only 
the usufruct, but also the principal. Instead of being beneficial to the 
poor, the law became, in the course of time, burdensome and detri- 
mental to them, as they found it difficult to get any loan in days of 
need. 

What was to be done .' Circumstances had altered, the law had be- 
come impracticable. But there it stood, inflexible, unrepealed, and (in 
the eyes of every Israelite then living) as a biblical statute, unrepeal- 
able. What was to be done I 

The same thing has taken place in every period and in every coun- 
try where a law, yet standing in the Code, has outgrown the former 
conditions of life, under which, and with reference to which, it had 
been enacted, and is no longer adaptable to the altered circum- 
stances. The same thing happens daily in our own times and in our 
own country, when any judge, or any other officer of sound common 
sense is called upon to apply obsolete and impracticable statutes. The 
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law was so construed as to suit the new order of things, the new con- 
ditions of civil society. 

In such cases, it must be admitted that the letter of the law is often 
stretched, and the new constructions often forced. 

At an early day it was generally held that the law in Deut. XV., i, 2 
should not find application if the debt was for goods bought, or for 
servants' hire, or for fines decreed by a court, or for any indemnity to 
be paid to an offended party, or if the debt was secyred by a pawn,* 
or if the borrower had. waived his right of release in the seventh year,t 
etc. It IS interesting to read the discussions in the Talmud concern- 
ing this matter,:]: and to observe how the Rabbis and jurists in that re- 
mote past tried to justify these constructions. As I do not desire to 
write an exhaustive monograph on the subject, I omit reproducing 
these talmudical discussions. 

Hillel, who lived in the century preceding Christ, and died as the 
president of the Sanhedrin in Jerusalem, instituted another facilitating 
custom in order to free the people from the embarrassments which 
arose from the law under discussion ; aye, he made it thereby alto- 
gether illusory.§ This new institution consisted in the issuance of the 
so-called Prosbul, that is, a written or verbal declaration by the credi- 
tor before the court, that he reserves to himself the right to claim his 
debt even after the intervening of the Sabbatical year. To preserve 
the appearance, as though the Mosaic law were not abolished by Hil- 
lel's Takkanah, it was ordained that a Prosbul could only be executed 
if the debtor, or his warrantor, possessed some real estate. The for- 
mula of such a Prosbul is still known. It is to be found in Shebiith 
X., 4, and in Gittin 36, a. 

Some readers may perhaps desire to learn how, in the times of Christ 
and the apostles, such judicial papers read, and how they were execu- 
ted. To gratify this desire, let us suppose for a moment that, on the 
wings of our imagination, we are carried back 1900 years. We are in 
a Galilean city. We enter the court room and are in the midst of a 
large gathering of people, amidst tradesmen, agriculturists, and me- 
chanics. Behind a large table we behold the court, consisting of three 
venerable judges, in the midst the Abh Beth Din, the president of the 
court, to his right and left the Dayyanim, the associate judges.! At 
one end of the table is the Sopher, ready to perform the clerk's duties. 

It is Monday forenoon. A boy, of a pensive countenance and won- 
drous blue eyes, — Jeshua, son of Joseph, is his- name — has attracted 



* Mlshnah SheWith x., 1, 2. + Talm. Bab. Maccoth 3, b. * Gittin 34 and sq. § Sliebiith, x., 3. 
I A court, competent in sucli matters, liad to be composed of three judges; Mishna, Sanhedrin, 
1., 1. 
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our attention as soon as we have entered. Him we approach, and, upon 
our inquiry, he informs us that it is one of the courts' standing rules to 
sit regularly on Mondays and Thursdays in civil matters.* The official 
business of the court begins, and we listen to the proceedings. Could 
we tarry long enough, we might observe many things interesting. 
But our time is limited. The first case called is that of Joseph, the 
carpenter, against Hyrkanos, the blacksmith. Without delay one of 
judges rises, turns to the president, and respectfully says. "Rabbi, I 
am incompetent to sit as judge in this case ; the plaintiff rendered me 
some services of friendship sometime last winter, and although I am 
firmly resolved to pronounce justice without looking to the right or to 
the left, yet, unwittingly, I might be biased in favor of the man.f I 
must, therefore, vacate my place." The Dayyan is excused, and the 
Abh Beth Din calls upon Eliezer, a learned Pharisee, who happens to 
be present in the hall, to take a seat at his side, and fill the chair of 
the conscientious judge who has just vacated it by his own free will. 

A somewhat similar circumstance we note in the next case. Gam- 
liel, the defendant, calls the attention of the court to the fact that one 
judge is incompetent on account of his being related to Simon, the 
plaintiff J The judge leaves his seat, and another man, learned in the 
law, occupies it for the time being upon invitation of the president. 

After the statements of the litigants and the depositions of the wit- 
nesses have been heard, and after the various interrogations of the 
judges have been answered satisfactorily, the court renders judgment. 

These two civil suits have been finally disposed of, and another citi- 
zen of that Galilean town now appears. We call him Antigonos. He 
will occupy the court's time but a few minutes. He states that Jocha- 
nan, the shoemaker, owes him one hundred Shekels. The Sabbatical 
year is approaching, and he wishes a Prosbul to be written, so that he 
may ask payment even after this year has elapsed. The president 
questions, " Has Jochanan some real estate upon which you can have a 
lien by virtue of the Prosbul asked for T Antigonos replies that his 
debtor owns a small vineyard near the neighboring city of Sepphoris. 
"That is sufficient," says the judge, and he directs the Sopher to issue 
the document. It is short and we may insert it here. Thus it reads : 



* Among the ten new Taltkanotli ( regulations and institutions ), ascribed by a talinudical tradi- 
tion to Ezra, was also the one that the courts should hold regularly sessions on Mondays and 
Thursdays; Babha Kamma 82, a. 

+ A judge who had received any service, or present, or favor whatsoever from any of the liti- 
gants, could not sit in a case in which the person, who had thus befriended him, was a party ; 
Kethubhoth 105, b. 

iNo one could olBoiate as a judge who was a relative to one of the parties ; Compare Mishnah, 
N'ddah vi., i, in connection with Sanhedrin iii., 4; Shebhuoth iv., 1, etc. 
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c'r y\n '7DE' 'jn'?a mpoatj'D'rnn ♦Ji'^si ♦j'i'713 £J"k dd"? 'jk idid 

(Signatures of the judges or witnesses.) 

(In translation : I lay down the declaration before you, N. N. and 
N. N., judges of the city of N., that I shall claim every debt, due me, 
at any time when I may desire to do so.)* 

We have been long enough in the old Palestinian court. Let us now 
again look upon the matter under consideration from our nineteenth 
century standpoint. 

For many years after Hillel, the written document had to be shown 
when payment was asked for a debt contracted before the preceding 
Sabbatical year.t At a later period this, too, was declared unneces- 
sary.:}: 

Such is the power of progressive life over the dead letter of the law. 
By and by, feature after feature of such antiquated laws falls into neglect* 
and in some case, as, for example, in the one under discussion here, 
the old law becomes even imperceptibly perverted to the contrary. It 
is known that some Rabbis shook their heads to the Prosbul-innova- 
tion, so, e. g., the eminent jurist Samuel, president of the Academy in 
Nehardea, in Babylonia, in the beginning of the third century. He 
said, " Prosbul is an unwarranted assumption of the judges ; if I should 
have the power, I would certainly abolish it."§ But how could the 
opinions of some theorists stem the onward moving mighty current of 
a new-conditioned life .■' 



Before I close, I beg to make a remark concerning the etymology of 
the word Prosbul. I believe that Benjamin Musafia (in his Addita- 
tneiita to the Aruch, s. v. £3^ IV.) gave the right explanation 200 years 
ago ; and Geiger, Sachs, Graetz, Jost, and others, adhere in the main 
to it. According to these authorities, "Prosbul" is a word borrowed 
from the Greek, Trpocfiovlij, (a declaration before the court). 



* It is proper to remark that Eashi, Maimonides, and other post-talmudical authorities take 
the first three words in our Proshul-document in another sense than I did. According to ttem I 
should have translated : "I hand over to you "— sc. the notes and other similar papers which are 
evidence of debts due me. But I have reasons to think that m.v interpretation is the right one. 
To state these reasons would, perhaps, occupy too much space here. 

+ Kethuboth ix., 9. *Ibid. §Gittin36, b. 



